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BEPS — Base Erosion and Profit Shifting Project

Actions 8-9: Aligning Transfer Pricing Outcomes with Value
Creation

“A shared interpretation of the principle by many of those countries is
set out in the OECD’s Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations (hereafter: “Transfer Pricing
Guidelines”) first published as the Report on Transfer Pricing and
Multinational Enterprises in 1979, revised and published as Guidelines
in 1995, with a further update in 2010. The principle requires that
transactions between associated enterprises are priced as if the
enterprises were independent, operating at arm’s length and
engaging in comparable transactions under similar conditions and
economic circumstances. Where the conditions of the transaction are
different to those between third parties in comparable circumstances,
adjustments to the profits may be needed for tax purposes.”
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BEPS: Action 8-10

 “Comparability analysis” is at the heart of the application of the
arm’s length principle. Application of the arm’s length principle is
based on a comparison of the conditions in a controlled
transaction with the conditions that would have been made had
the parties been independent and undertaking a comparable
transaction under comparable circumstances. There are two key
aspects in such an analysis:

— the first aspect is to identify the commercial or financial
relations between the associated enterprises and the conditions
and economically relevant circumstances attaching to those
relations in order that the controlled transaction is accurately
delineated;

— the second aspect is to compare the conditions and the
economically relevant circumstances of the controlled
transaction as accurately delineated with the conditions and the
economically relevant circumstances of comparable transactions
between independent enterprises.
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BEPS — Base Erosion & Profit Shifting

NTVN YWXR ,G20 -nI OECD n 7w n71y9 n2dIin ma'n BEPS n n'DIn »
D'NIN N"UNI 0NN 0'0Q NP'NWA Nolvn BEPS - N nysIina nn7'nY
N'POYN N'227ON NI?'WON NyXIan N2 NIR'TIN N'NPDX7A NIXa
nIN" 70%7) o'nin %y 0nmMma on Y'Y NIT'NAn NNRYINY
("n'1yon

n7700 2721von NN nx OECD -n plaaX 0o1o L2013 ' wTina »
15 Ixx* 2015 naopikx wTina .nR%21wn nizvs 15 %9 nnwn
:BEPS -0 DIXNX? NI'2A'0Y9IN NIXMN 0N2AI 09100 NINITH

Addressing the Tax Challenges of the Digital Economy;
Neutralizing the effects of hybrid mismatch arrangements;

Designing Effective Controlled Foreign Company;

s w N e

Limiting Base Erosion Involving Interest Deductions and Other
Financial Payments;
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BEPS — Base Erosion & Profit Shifting

5. Countering Harmful Tax Practices More Effectively, Taking into
Account Transparency and Substance;

6. Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances;

7. Preventing the Artificial Avoidance of Permanent
Establishment Status;

Assure that transfer pricing outcomes are in line with value creation:

8. Intangibles;

9. Risks and capital;

10. Other high-risk transactions;
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BEPS — Base Erosion & Profit Shifting

11. Establish methodologies to collect and analyse data on BEPS;
12. Mandatory Disclosure Rules;

13. Transfer Pricing Documentation and Country-by-Country
Reporting;

14. Make dispute resolution mechanisms more effective;

15. Developing a Multilateral Instrument to Modify Bilateral Tax
Treaties
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Preventing the Artificial Avoidance of Permanent @
Establishment Status (Action 7)
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Preventing the Artificial Avoidance of Permanent @
Establishment Status (Action 7)
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* Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations 2010 (TPG)

e BEPS 8-10: Aligning Transfer Pricing Outcomes with Value
Creation. The guidance ensures that:

— actual business transactions undertaken by associated
enterprises are identified, and transfer pricing is not based on
contractual arrangements that do not reflect economic reality

— contractual allocations of risk are respected only when they are
supported by actual decision-making

— capital without functionality will generate no more than a risk-
free return, assuring that no premium returns will be allocated
to cash boxes without relevant substance

— tax administrations may disregard transactions when the
exceptional circumstances of commercial irrationality apply.
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BEPS: Action 8-10

e The contractual terms of the transaction.

* The functions performed by each of the parties to the transaction,
taking into account assets used and risks assumed, including how
those functions relate to the wider generation of value by the MNE
group to which the parties belong, the circumstances surrounding
the transaction, and industry practices.

* The characteristics of property transferred or services provided.

* The economic circumstances of the parties and of the market in
which the parties operate.

* The business strategies pursued by the parties.
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BEPS: Action 8-10
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BEPS: Action 8-10

:BEPS 8-10 Yinn ("721'¥;7219 niNnt) 1l XnaIT

 This functional analysis seeks to identify the economically
significant activities and responsibilities undertaken, assets used or
contributed, and risks assumed by the parties to the transactions.
The analysis focuses on what the parties actually do and the
capabilities they provide. Such activities and capabilities will
include decision-making, including decisions about business
strategy and risks.
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BEPS: Action 8-10

:BEPS 8-10 yJinn (n"i1>'0 71a1) 11l xnaiT

* In this section references are made to terms that require initial
explanation and definition. The term “risk management” is used to
refer to the function of assessing and responding to risk
associated with commercial activity. Risk management comprises
three elements:

(i) the capability to make decisions to take on, lay off, or decline a
risk-bearing opportunity, together with the actual performance of
that decision-making function,

(i) the capability to make decisions on whether and how to
respond to the risks associated with the opportunity, together
with the actual performance of that decision-making function.

(iii) the capability to mitigate risk, that is the capability to take
measures that affect risk outcomes, together with the actual
performance of such risk mitigation.
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BEPS: Action 7

e BEPS - Action 7: Additional Guidance on the
Attribution of Profits to Permanent
Establishments.

e Authorized OECD Approach (the “AOA”)
* Significant People Function

e Step 1: functional and factual analysis is
preformed to determine the functions
undertaken by the DEPA on its account and the
functions undertaken on behalf of the non
Resident (risk or assets).

* Step 2: Attributable Profits to DEPA.
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BEPS - Action 7: Additional Guidance on the

Attribution of Profits to Permanent Establishments.
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BEPS - Action 7: Additional Guidance on the .
Attribution of Profits to Permanent Establishmen
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BEPS - Action 7: Additional Guidance on the .
Attribution of Profits to Permanent Establishmen
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