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Preventing the Artificial Avoidance of Permanent Establishment

Status (Action 7) + MLI Articles 12+13
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BEPS - Action 7: Additional Guidance on the Attribution of Profits to Permanent
Establishments.

Authorized OECD Approach (the “AOA”)
Significant People Function

Step 1: functional and factual analysis is preformed to determine the functions
undertaken by the DEPA on its account and the functions undertaken on behalf of
the non Resident (risk or assets).

Step 2: Attributable Profits to DEPA.
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* Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2010
(TPG)

* BEPS 8-10: Aligning Transfer Pricing Outcomes with Value Creation. The guidance ensures
that:

 actual business transactions undertaken by associated enterprises are identified, and
transfer pricing is not based on contractual arrangements that do not reflect economic
reality

* contractual allocations of risk are respected only when they are supported by actual
decision-making

 capital without functionality will generate no more than a risk-free return, assuring
that no premium returns will be allocated to cash boxes without relevant substance

e tax administrations may disregard transactions when the exceptional circumstances of
commercial irrationality apply.
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BEPS: Action 8-10

* The contractual terms of the transaction.

* The functions performed by each of the parties to the transaction, taking into account
assets used and risks assumed, including how those functions relate to the wider
generation of value by the MNE group to which the parties belong, the circumstances
surrounding the transaction, and industry practices.

* The characteristics of property transferred or services provided.

* The economic circumstances of the parties and of the market in which the parties
operate.

* The business strategies pursued by the parties.
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Section 6.30 - Special Considerations for Intengibles

- “In cases involving the use or transfer of intangibles, it is especially
important to ground the comparability and functional analysis on an
understanding of the MNE’s global business and the manner in which
intangibles are used by the MNE to add or create value across the entire

supply chain.”
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