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paragraphs 1 and 2 but subject to
the provisions of paragraph 6, where
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enterprises to which it is closely

related, that person shall not be

considered to be an independent

agent within the meaning of this

paragraph with respect to any such

enterprise."’
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a person is acting in a Contracting
State on behalf of an enterprise and

in doing so, habitually concludes

contracts, or habitually plays the

principal role leading to the

conclusion of contracts that are

routinely concluded without material

modification by the enterprise, and

these contracts are a) in_the name of

the enterprise, or b) for the transfer

of the ownership of, or for the

granting of the right to use, property

owned by that enterprise or that the

enterprise has the right to use, or c)

for the provision of services by that
enterprise.”
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""a) Paragraph 5 shall not apply
where the person acting in a
Contracting State on behalf of an
enterprise of the other Contracting
State carries on business in the
first-mentioned State as an

independent agent and acts for the

enterprise in the ordinary course of

that business. Where, however, a

person acts exclusively or almost

exclusively on behalf of one or more
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significant part of the activity of the

enterprise as a whole. Since a
preparatory activity precedes
another activity, it will often be
carried on during a relatively short
period, the duration of that period
being determined by the nature of

the core activities of the enterprise.

This, however, will not always be the
case as it is possible to carry on an
activity at a given place for a
substantial period of time in

preparation for activities that take
place somewhere else. Where, for
example, a construction enterprise
trains its employees at one place
before these employees are sent to
work at remote work sites located in
other countries, the training that
takes place at the first location
constitutes a preparatory activity for
that enterprise. An activity that has
an auxiliary character, on the other

hand, generally corresponds to an

activity that is carried on to support,

without being part of, the essential

and significant part of the activity of

the enterprise as a whole. It is

unlikely that an activity that requires
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"21.2 As a general rule, an activity

that has a preparatory character is

one that is carried on in

contemplation of the carrying on of

what constitutes the essential and
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a significant proportion of the assets
or employees of the enterprise could
be considered as having an auxiliary

character."!
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